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I ntroduction
This paper has three goals: to describe the formal legal definitions of race

discrimination in education; to demonstrate how those definitions are applied in various
contexts and cases; and to highlight the role that social science evidence has played and
could play in the cases. At first blush, one might be surprised that the issue of race
discrimination remains prevalent enough to justify sustained inquiry. Given the distance
that separates us from the Court’s momentous decision in Brown v. Board of Education,’
one might be lulled into thinking that legal claims of race discrimination in education are
now historical artifacts. Not so. State-mandated segregation has indeed been eliminated,
but that did not exhaust the field of potential race discrimination claims in the education
context. Such claims continue to be raised by white and black plaintiffs alike, who
challenge practices ranging from race-based assignment policies at magnet schools to the
use of high-stakes tests that have a disproportionately adverse effect on racial minorities.
Rather than disappearing after Brown and its progeny, race discrimination claims instead
have been transformed.

Courts, in turn, have embraced some of these new claims of race discrimination,
in some instances standing old principles on their heads in the process. To cite the most
dramatic example, whereas the Supreme Court once aggressively ordered previously
segregated school districts to take steps to integrate their schools, it has recently
suggested that school districts might be prohibited from taking voluntary steps to increase
integration. From Brown forward, finally, courts have at different times relied on social
science evidence to support their legal conclusions, though it is debatable whether courts

have actualy been influenced by the social science evidence they cite. Whether such



evidence should play a larger or smaller role in adjudication is also, not surprisingly,
debatable.

All of which is to suggest that what currently counts as race discrimination in
education and how such discrimination is proven are, at least from alega perspective, at
once both straightforward and complex questions. The relative easy part consists of
formally defining race discrimination. There are two legal grounds upon which race
discrimination claims may be based.> The first is the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution, and the other is the so-called
“disparate impact” regulation promulgated by the Department of Education pursuant to
Title VI of the 1964 Civil Rights Act. As described below, Equal Protection and Title VI
clams have different legal elements and therefore establish two different formal
definitions of race discrimination.

Equal Protection and Title VI claims, in turn, are raised in a variety of contexts,
and it is here where the complexity lies. Equal Protection claims were traditionally made
in the context of cases challenging intentional segregation but are currently (and
somewhat paradoxically) made primarily in cases challenging voluntary efforts to
integrate schools. Title VI claims, by contrast, are typically raised in cases challenging
either testing, tracking, or funding decisions that have a disparate impact on minority
students. When one examines the various cases in which these claims are made, it is
apparent that at times the formal definitions of race discrimination are modified in their
application, and it is also apparent that important questions remain about whether those

definitions are satisfied in a particular case or context. In order to understand the legal



definitions of race discrimination, therefore, attention must be paid to the cases in which
discrimination claims are raised.

This paper is accordingly organized as follows. Part | will set forth the two
formal legal definitions of race discrimination, one based on the Equal Protection Clause
and the other on the Title VI disparate impact regulation. Part 11 will discuss the contexts
in which these definitions are applied, beginning with the early desegregation cases
brought pursuant to the Equal Protection Clause, then moving to the modern cases
brought under that Clause that seek to limit or prohibit voluntary integration plans, and
turning finally to the various claims raised under the Title VI regulation. Although I will
identify examplesin Part Il of where and how courts have (at least purportedly) relied on
socia science evidence, in Part 111 1 will pull these examples together to discuss more
generally therole that social science evidence has played in the cases and to outline ways
in which social science evidence could be relevant to future decisions. In so doing, |
hope to contribute to what | understand to be the ultimate goa of this Panel, namely
offering research suggestions and directions to social scientists interested in documenting
the extent and significance of racial discrimination in various contexts, including the field
of public education.

|. TheFormal Legal Definitions
A. Equal Protection

The Equal Protection Clause of the Fourteenth Amendment to the United States
Congtitution traditionally prohibited any state action intentionally designed to
disadvantage racial minorities. In Brown v. Board of Education, the Court extended this

principle to laws mandating school segregation, largely on the ground that such laws



harmed minority students. In Brown and its progeny, therefore, the Court set out to
dismantle legally segregated school systems, in both the South and the North, on the
theory that such school systems violated the Equal Protection Clause.

The Equal Protection Clause is currently read, however, to restrict severely the
intentional use of race in any government program, regardless of whether the program is
designed to help or to disadvantage minorities. Any racia classification, whether
“benign” or “invidious,” provokes what is known as “strict scrutiny” from the Court,
which is the most stringent standard of review applied under the Equal Protection Clause
and usually results in the law or policy at issue being struck down as unconstitutional.
The strict scrutiny test requires that the government demonstrate that the use of race is
necessary to achieve a compelling state interest and that the program or policy at issue is
narrowly tailored to accomplish that interest.® Thus, the first formal legal definition of
race discrimination in education can be stated as follows. no government program or
policy can explicitly use race as a criterion unless doing so is necessary to achieve a
compelling state interest and the program is narrowly tailored to achieve that interest.

The law is unsettled as to what counts as a “compelling” state interest and as to
what is necessary to ensure that a program is sufficiently tailored. The only clearly
constitutional use of race is when the government is attempting to remedy prior, specific
discrimination, meaning that a government institution or program is attempting to remedy
discrimination committed by that institution or program. Remedying prior societal
discrimination is not considered a compelling interest.* Although the Court has
suggested that remedying prior, specific discrimination may be the only context in which

it is permissible to use race as a factor in decisonmaking, it has not completely



foreclosed other possibilities. In particular, it has not yet resolved what is perhaps the
most important question for race-conscious programs at both the university and grade
school level: whether achieving a diverse student body might also count as a compelling
state interest. If achieving diversity is not considered a compelling interest, and if
remedying prior, specific discrimination is the only context in which race may be
considered, affirmative action programs at the university level and voluntary integration
programs at the grade school level are in serious jeopardy.

Before turning to the definition of racial discrimination created by the disparate
impact regulation under Title VI, one more point about the Equal Protection Clause
should be mentioned. As indicated above, strict scrutiny is applied to laws that
intentionally discriminate (or differentiate, really) on the basis of race; when it is applied,
such scrutiny is often fatal to the law at issue. Strict scrutiny is also applied to laws that
are neutral on their face but are intended to discriminate on the basis of race. This
category of equal protection claims can essentially be ignored here, however, because
proving that facially neutral laws are intentionally discriminatory is remarkably difficult.
Plaintiffs must show that government actors pursued a particular course not merely with
knowledge of its foreseeable adverse effects but because of those effects.® Unless
government actors are blatant about their intent or unless there exists no plausibly
legitimate justification for their actions, plaintiffs will have a very difficult time in
proving intent to discriminate. If plaintiffsfail to prove an intent to discriminate, policies
that have aracially adverse effect are subject not to the strict scrutiny test but rather to the

rational basis test, which isamost ridiculously easy to satisfy. All that must be shown to



pass this test is that there exists some “reasonably conceivable state of facts that could
provide arational basis for the classification.” ®

The difficulty of proving that a facially neutral policy is intentionally
discriminatory is why most successful equal protection challenges are brought against
policies that intentionally seek to use race in ways that benefits minorities. It isin the
affirmative action or voluntary integration context that legislatures and officials are not
shy about relying on race. Their intent to use race as a means of classification is usually
apparent from the face of the law or policy in question, and thus plaintiffs need do no
more than point to the law to demonstrate that the law is intended to discriminate on the
basis of race. In other educationa contexts, however, government officials presumably
would either refuse to rely on race or would be reticent about doing so. Surely a
government official would be reluctant to say that a particular testing policy, tracking
program, or funding decision was made because of its predictably adverse effects on
racial minorities. As one might have guessed by now, the difficulty of demonstrating that
facially neutral laws are intended discriminate on the basis of race makes the Title VI
definition of race discrimination all the more important.
B. TitleVI Disparate Impact Regulation

Section 601 of Title VI of the Civil Rights Act of 1964 forbids discrimination on
the basis of race, color, or national origin by any program that receives federal funding,
which includes both public and private elementary and secondary schools.” In order to
prove a violation of § 601, a plaintiff must show that the relevant government officials
intentionally discriminated on the basis of race, color, or national origin.® Section 601,

therefore, creates a liability standard that is identical to the Equal Protection Clause; to



prove a violation of § 601, therefore, a plaintiff would have to make the same showing
necessary to prove a violation of the Equal Protection Clause. The only differences
between an Equal Protection and § 601 claims are that § 601 applies to both public and
private institutions, including schools, and the remedy for aviolation of § 601 is aloss of
federal funding.

Section 602 of Title VI, however, indirectly creates another basis of liability for
race discrimination. Section 602 authorizes federal agencies to create regulations to
effectuate the law. The Department of Education, like other federal agencies, has issued
regulations pursuant to Title VI, which incorporate a disparate impact standard of
liability. Specifically, these regulations prohibit recipients of federal funding from using
“criteria or methods of administration which have the effect of subjecting individuals to
discrimination because of their race, color or national origin.”® Proof of intent to
discriminate, therefore, is not necessary to prove a violation of this regulation. Rather,
this “disparate impact” regulation restricts the use of even facially neutra practices if
they have a racially disproportionate and adverse effect, regardless of the purpose or
intent behind those practices.

The elements of a Title VI disparate impact claim are smple enough to state.
They are based on the same elements courts have established to adjudicate cases based on
Title VII of the 1964 Civil Rights Act, which bars similar discrimination in the
employment context.’® To begin, plaintiffs bear theinitial burden of establishing a prima
facie case, which requires them to demonstrate, by a preponderance of the evidence, that
afacialy neutra practice has had an adverse and disparate impact on a protected class of

people. In order to show an adverse impact under Title VII, the Supreme Court has held



that a plaintiff must show that “it is the application of a specific or particular employment
practice that has created the disparate impact under attack.”™ Applying this in an
analogous fashion to Title VI, the plaintiff has a duty to show a “causal link between the
defendant’s challenged practice and the disparate impact identified.”* Although some
courts have explicitly discussed what evidence is necessary to prove an adverse, disparate
impact, most courts seem to accept that plaintiffs meet their burden if they simply
demonstrate that the practice has some adverse effect that falls disproportionately on a
group protected by Title V1.

If the plaintiffs meet this burden, the burden shifts to the defendants to justify the
practice in spite of its disparate impact. In the employment context, defendants can
justify a challenged employment practice by showing that it is a “business necessity.”*3
Borrowing this standard, courts require defendants in the educational context to
demonstrate that the practice in question is an “educational necessity.”** Although, as
articulated, this standard seems quite stringent and difficult to meet, most courts have
watered it down by concluding that “an educational necessity exists where the challenged
practice serves the |egitimate educational goals of the institution.”*® Defendants can thus
typically meet their burden by showing that the educational practice at issue has a
demonstrable relationship to a legitimate educational goal, which basically requires
showing that the practice is at least defensible or debatable® If the defendants meet this
rebuttal burden, the burden shifts back to the plaintiffs. In order to prevail, plaintiffs
must demonstrate either that there exists an equally effective aternative practice that has
less of a disparate impact or that that the proffered justifications are only a pretext for

discrimination. '



Clearly something is lost when the formal legal definition of discrimination under
the Title VI regulation is trandated into practice, and thus understanding the cases in
which Title VI claims have been raised is especialy important. Before turning to the
contexts in which Equal Protection and Title VI claims are raised, however, it must be
pointed out that private individuals may no longer have the right to bring claims directly
under the Title VI regulations. In Alexander v. Sandoval,”® a very controversial case
decided in 2001, the Supreme Court held that private individuals do not have a right to
base a claim directly on the disparate impact regulations of Title VI. In technica terms,
the Court held that the regulations do not create a private right of action, a ruling that
contradicted decades of lower court decisions, as well as past Supreme Court decisions,
which either held or assumed that private individuals could enforce the disparate impact
regulations of Title V1.

It may be, for technical reasons not worth explaining here, that plaintiffs can
enforce the regulations by basing their claims on 42 U.S.C. § 1983, which creates a
general right of action to enforce violations of federal law. The Supreme Court has yet to
address this possibility, so the enforceability of the disparate impact regulations remains
uncertain. If plaintiffs can rely on 8 1983, then the Sandoval decisionisreally a sport,
and it will not prevent private claims based on the Title VI regulations. On the other
hand, if 8§ 1983 does not provide an alternative route for enforcement, then the only way
that the regulations can be enforced is through actions brought by the federal agencies
themselves. This will almost surely have the effect of reducing the number of Title VI

claims brought, and it may slow the number of claims to a trickle, especially if those
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leading federal agencies are politically opposed to challenging facially neutral practices
that have aracially disparate impact.

None of this means that the disparate impact regulations are currently
meaningless or that the cases that have applied Title VI can be ignored. The law is
uncertain, and even if it turns out that only federal agencies can enforce Title VI, the
claims would still be adjudicated in the same way that they have been in the past. That is,
a Title VI claim brought by the Department of Education would be treated to the same
burden-shifting anal ysis that characterizes such claims brought by private individuals.

II. The Contextsand The Cases
A. Equal Protection
1. TheDesegregation Cases

To best understand current equal protection doctrine in the education context, it is
helpful to have some working knowledge of the Court’s early desegregation cases.
Although they defy easy categorization, desegregation cases have proceeded in roughly
four phases, the first of which began with the Court’s 1954 decision in Brown. (Two
Supreme Court cases before Brown touched on the issue of race discrimination in
education, ™ but the Court’s decision in Brown really began the modern era of protecting
minority students against discrimination.). The Court in Brown, as is beyond well-
known, declared state-mandated segregation unconstitutional. The Court rejected the
notion, based on the Court’'s 1896 decision in Plessy v. Ferguson® that separate but
equal schools were congtitutional. Separate education facilities, the Court concluded,

were inherently unequal and therefore violated the Equal Protection Clause.
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In reaching its conclusion, the Court famoudly cited, in footnote eleven of the
opinion, to socia science evidence that the Court suggested demonstrated the harmful
effects of school segregation on minority students.” This citation drew alot of attention,
and no smal amount of criticism, from academic commentators, and many have
suggested that this citation did much to create what has become a cottage industry of
social science studies regarding desegregation and a host of other educational policies.?
Despite the attention it garnered, however, there is a good deal of evidence that indicates
that the studies themselves did not actually influence the Justices. Accounts by some of
the Justices and clerks involved in drafting Brown suggest that the evidence did not
influence the outcome.? In addition, after Brown the Court struck down ordinances that
required racial segregation in various public facilities, including beaches, buses, and golf
courses.* The Court did so in a series of brief opinions, which did nothing more than say
that such ordinances were unconstitutional in light of the Brown opinion. If social
science evidence about the deleterious effects of segregation in education were really
important to the Brown decision, it is difficult to understand how the Court could use that
decision — and nothing else — to strike down laws requiring segregation in other contexts.
The more plausible explanation, and the one consistent with the various accounts d the
drafting of the opinion, is that the Court cited to social science evidence as a way of
bolstering and in some ways obscuring its normative judgment — controversial at the time
— that racial segregation is simply wrong.” As | hope to show throughout this paper, the
practice of citing to social science evidence to bolster already-reached normative

conclusions continues today in education cases involving claims of race discrimination.
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The second phase of desegregation cases involved the issue of remedies and
enforcing the Court’s mandate in Brown. It began a year after the first Brown decision,
when the Court in Brown |1 issued a vague call for states and localities to dismantle dual
systems of education. The Court failed to establish any kind of standard or timetable,
famousdly indicating instead that desegregation should occur “with all deliberate speed”
through plans developed by federal district courts.® For the next decade, desegregation
occurred with no speed at all, deliberate or otherwise, as southern states engaged in
various tactics of defiance, avoidance, and delay. For the most part, the Court stood on
the sidelines and did not put pressure on school districts to take affirmative steps to
desegregate their schools.?”

In 1968 and 1971, however, the Court returned to the field and made it clear that
school districts had an affirmative obligation to achieve integration in previously
segregated schools. The Green decision in 1968 struck down an ineffective freedom of
choice plan and held that dual school systems had to be eliminated “root and branch.”#
In practical terms, this meant that districts had to ensure that students, faculty, and staff
were integrated, and that facilities, transportation, and extracurricular activities were
sufficiently equal that one would be unable to distinguish between a traditionally all-
white school and one that was traditionally all black. Importantly, and controversialy,
the decision in Green effectively made “desegregation” synonymous with “integration”
by indicating that it was not sufficient for local school districts smply to cease assigning
students by race; they had an affirmative duty to ensure that schools were actually
integrated. The Court went even further in the Swann decision in 1971, ruling that

desegregation must be achieved to the greatest extent possible and approving court-
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ordered busing as a means to accomplish this goal.? The Court justified busing students
away from neighborhood schools on the presumption that current residential segregation,
which produced segregated neighborhood schools, was itself the product of prior school
segregation. Rather than seriously examine the empirical underpinnings of this
presumption, however, the Court more or less established it by way of fiat.

Green and Svann seemed to indicate that, after a decade long-hiatus, the Court
had decided to become actively and aggressively involved in turning the promise of
Brown into areality, where substantial numbers of white and black students would attend
school together in school districts across the country. But it was not to be. Green and
Swann remained important precedents for lower federal courts, which relied on them to
demand that school districts devise desegregation plans that showed results. Only three
years after Swann, however, the Supreme Court itself dealt a crippling blow to urban
school desegregation.

In Milliken I, decided in 1974, the Court struck down a desegregation plan that
would have required integration among the predominantly black city schools of Detroit
and the predominantly white schools in the suburbs® The Court held that a federal
district court could not require students to cross school district lines to remedy
segregation absent a showing of an interdistrict violation -- that is, absent a showing that
the district lines themselves had been manipulated to achieve segregation between and
among different school districts. Such a showing was difficult to make in Milliken and
would be difficult elsewhere, primarily because of residential segregation between cities
and suburbs. In most Northern and Western metropolitan areas, school district lines have

traditionally been coterminous with municipal boundaries. Given the intensity and
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prevalence of residential segregation, especially between cities and surrounding suburbs,
there was no need, in Detroit or elsewhere, to manipulate school district lines in order to
achieve segregated school districts. The lines could remain coterminous with municipal
boundaries, and residential segregation would do the rest.

To be sure, proof that the state or local government was responsible for residential
segregation might have justified imposing an interdistrict school desegregation remedy,
on the theory that the government had effectively committed an interdistrict violation by
sponsoring residential segregation.® But in one of the least-noticed and important
mysteries in the desegregation cases, the Court explicitly and disingenuously ducked the
guestion of residential segregation in Milliken, and it hes never surfaced again in any
other Supreme Court desegregation case.® To be sure, the Court has talked about
whether school desegregation causes residential segregation, but it has never addressed
the more obvious and obviousy more important question of whether governments
responsible for residential segregation should be held responsible for the school
segregation that follows as a result of (government-created) neighborhood school
policies.

In holding that a court could not order an interdistrict remedy in the absence of an
interdistrict violation, the Court in Milliken essentialy foreclosed the possibility of
achieving real integration in Detroit and a host of other Northern and Western
metropolitan areas. Because of the difficulties of proving an interdistrict violation,
amost all desegregation plans in the North and West were limited to single, usually
urban districts, where there was some proof of intentional acts taken to segregate the

schools. Wherever urban areas were populated primarily by minorities, desegregation
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plans limited to urban school districts would necessarily be ineffective in achieving any
substantial racial mixing in public schools. Without being able to draw on the heavily
white student population in the suburbs, urban desegregation plans could not hope to
achieve much integration, because of the smple fact that there were not enough white
students to go around.*

Having effectively shut the door on interdistrict desegregation plansin Milliken I,
the Court approved a different form of relief in Milliken I, and in so doing ushered in the
third phase of desegregation cases. In Milliken 11, the Court approved a desegregation
remedy, affecting only schools within Detroit, that required the state to help fund
remedial and compensatory education programs.® Just as it did in Swann, the Court
presumed that prior school segregation retarded the educational achievement of minority
students, without really relying on any relevant social science evidence, and on this basis
justified compensatory relief. The irony of Milliken Il was immediately apparent to
observers. if suburban and urban schools were going to be separate as aresult of Milliken
I, Milliken 11 seemed to hold out the possibility that they might at least be equal, a curious
result given that it came twenty-five years after Brown purported to inter the separate-
but-equal standard of Plessy v. Ferguson. Taken together, Milliken 1 and Milliken II
fundamentally altered the nature of desegregation remedies. Given that achieving real
integration was next to impossible when desegregation plans were limited to urban
digtricts, plaintiffs in Northern and Western urban school districts began focusing on
securing Milliken 11 relief. The goa of much desegregation litigation in the third phase
thus was to secure funding from the state to pay for remedial plans designed to improve

the quality of facilities and instruction at racially isolated schools. Rather than trying to
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achieve some measure of equality through racial integration, plaintiffs instead sought to
achieve some measure of adequacy through remedial funding.®

Court-ordered desegregation is currently in its fourth and twilight phase. Through
atrio of cases decided in the early 1990s, the Supreme Court has established guidelines
as to when a district can be declared “unitary” and released from court supervision.®
Described most simply, these guidelines require courts to determine whether school
district officials have acted in good faith to eliminate the vestiges of prior segregation to
the extent practicable. A key question confronting courts asked to terminate busing
decrees is the extent to which current residential segregation can be attributed to prior
school segregation. If the two can ill be linked, busing can continue, because
residential segregation would still be considered a vestige of prior school segregation. |If
the two are no longer connected, busing becomes impossible to justify, as the residentia
segregation that produces segregated neighborhood schools could no longer be
considered the product of prior school segregation. Here, again, social science evidence
could potentially be quite helpful to figuring out what link, if any, remains between prior
school segregation and current residential segregation. 1t does not appear, however, that
the Court intends for lower courts to engage in much empirical analysis, as the opinions
suggest in not so subtle terms that desegregation decrees have been in place long enough
and that courts should begin the process of returning control over student assignments to
state and local officials® The inquiry into unitary status reflects this sentiment that
enough has been enough, as it requires courts to ask whether the vestiges of prior
segregation have been eliminated “ to the extent practicable.” *® This caveat allows, if not

invites, federal courts to assume that there might still be a link between prior school
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segregation and current school conditions, including residential segregation, but to
nonethel ess terminate the desegregation decree on the ground that the decree has been in
place long enough to conclude that any improvements that were going to occur have
aready occurred.®

At roughly the same time that the Court began to encourage lower courts to
dismantle desegregation decrees, it a'so began, whether intentionally or not, to make it
difficult for districts to undertake voluntary efforts to integrate public schools. Whereas
federal courts had been, until the early 1990s, primarily involved in forcing schools to
integrate in order to remedy violations of the Equal Protection Clause, they have over the
last decade begun to strike down integration programs adopted voluntarily by districts.
The resulting transformation of equal protection race discrimination claims has been
dramatic: once a source for black plaintiffs to secure an integrated school environment,
the Equal Protection Clause has now become the favored source for white plaintiffs
interested in blocking efforts to integrate schools. The seeds of this transformation were
planted in the Supreme Court’s affirmative action decisions and have been harvested by
lower courts intent on precluding voluntary efforts to enhance integration in public
schools.

2. Restrictionson Voluntary Integration

The term “voluntary integration” refers to integration efforts made by school
districts that are under no compulsion to integrate, either because they were never subject
to a court order or because they have been declared unitary and released from court
supervision. Although the details of plans vary considerably, there are three major types

of voluntary integration plans: those that involve examination schools, those that involve
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magnet schools, and those that rely on choice among traditional public schools. The
common thread linking the plans is that al rely on racia criteria to influence if not
determine student assignment. Thus, some districts with examination schools, such as
Boston, have taken race into account when determining admission. Districts with magnet
schools have done the same thing in an attempt to achieve some measure of racial
balance. Other school districts have adopted various forms of public school choice plans,
al of which involve structuring or limiting the choices available in order to produce
racially balanced schools or to prevent increased imbal ance.

Prior to 1989, one could reasonably have concluded that voluntary integration
plans raised no serious congtitutional questions. The Supreme Court had not yet
determined whether governmert programs that relied on race in an effort to benefit
minorities ought to be treated, from a legal perspective, identically to programs that used
race to disadvantage minorities. It was thus somewhat unclear before 1989 whether so-
called “benign” racial classifications, designed to help minorities, would be treated more
favorably than so-caled “invidious’ classifications. In addition, and perhaps more
importantly, in its 1971 decision in Swann, the Court seemed to give its blessing to
voluntary integration plans, albeit in dicta. The Court acknowledged that school officials
“might well conclude . . . that in order to prepare students to live in a pluralistic society
each school should have a prescribed ratio of Negro to white students reflecting the
proportion for the district as awhole.” Federa courts could not order school officials to
take such action in the absence of afinding of prior intentional segregation, but the Court
concluded that to take such action voluntarily “as an educational policy is within the

broad discretionary powers of school authorities.”*
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In 1989, however, the Court decided an affirmative action case, City of Richmond
v. Croson,™ which at once clarified the legal standard to apply to all racial classifications
and rendered uncertain the continued validity of the dictain Swann. In Croson, which
involved a challenge to a Richmond law that gave minority contracting firms an
advantage in the bidding process for government work, the Court held that all racial
classifications must be subject to strict scrutiny. The Court reasoned, somewhat
controversialy, that all racial classifications have potentia costs, even those designed to
assist historically disadvantaged minorities, and for that reason all such classifications
must be closely examined and limited in their use.* As described in Part |, this means
that any time a state or local government explicitly relies on race to make a decision or
implement a policy, the government must be able to demonstrate that using race is
necessary to satisfy a compelling interest and that the program is narrowly tailored to
accomplish that purpose. This is a very difficult burden to meet, primarily because the
Court has suggested that there will be very few justifications that rise to the level of
“compelling.” Thus far, the Court has only explicitly sanctioned the use of race in order
to remedy prior, specific discrimination.

Left undecided by the Court’s decisions is what else, if anything, might be
considered a compelling state interest. In the context of education, the million-dollar
guestion is whether diversity might count as a compelling interest. Supreme Court
precedent is somewhat unclear. In hisfamous opinion in an early affirmative action case,
Bakke v. Board of Regents, Justice Powell reasoned that attempting to achieve and
maintain diversity in an undergraduate or graduate school could constitute a compelling

interest.® Justice Powell wrote only for himself, however, and despite the fact that his
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opinion (because of the split among the other Justices) controlled the outcome of the
case, disagreement lingers as to whether Powell’ s conclusions about diversity represent a
valid precedent of the entire Court. At least one lower court, the Court of Appeals for the
Fifth Circuit, has held that Powell’s opinion is not controlling and has rejected the idea
that diversity isacompelling state interest.* Other lower courts have been more cautious
and are clearly waiting for the Supreme Court to resolve thisissue.® Many believethat it
will do so in a case recently decided by the Court of Appeals for the Sixth Circuit, in
which the appeals court upheld the affirmative action plan at the University of Michigan
Law School on the grounds that it helped achieve the state’s compelling interest in
achieving and maintaining diversity.*

In the meantime, however, lower courts have been left to puzzle over the
constitutional status of voluntary integration plans. Although there have not been a great
number of cases, in general it isfair to say that lower courts have not been very receptive
to such plans. School districts seeking to justify voluntary integration plans typically
cannot argue that such plans are necessary to remedy prior discrimination, which is the
one goal clearly recognized as compelling and thus constitutional. The reason this
justification is unavailable is fairly straightforward. Recall that districts adopting
voluntary plans have either been declared unitary or were never under any court
obligation to desegregate in the first place. Districts that have been declared unitary have
been found by a federal court to have eliminated the vestiges of prior segregation (or
discrimination) to the extent practicable. It would be inconsistent with such a finding to
hold that a unitary district is seeking to remedy prior discrimination; the unitary status

finding indicates that such discrimination has already been remedied. Similarly, those
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districts never under a court order presumably never engaged in intentional acts of
segregation. Whileit istheoretically possible that some districts did engage in intentional
acts of segregation but were essentially never called on it, and thus these districts could
now justify voluntary integration as a way of finally remedying prior discrimination, in
reality these districts are probably few and far between. To date, there have been no
litigated cases involving such a situation.

What this means is that districts that have voluntary desegregation plans must
justify them as necessary either to achieve diversity or to overcome de facto racia
isolation. Although some courts have recognized these interests as distinct, and there are
important reasons for distinguishing them, most courts tend to treat both interests as
identical.*” That is, most courts view voluntary plans as an attempt to achieve diversity
and begin by asking whether diversity is a compelling interest. Because of the uncertain
status of Bakke and lingering questions about whether the Supreme Court believes
diversity in education © be a compelling interest, a common move made by lower courts
is simply to assume, for argument’s sake, that diversity is a compelling interest and then
to ask whether the plan at issue is sufficiently narrowly tailored to accomplish the goal of
diversity.

This was the move made in the three leading cases on voluntary integration plans,
one of which was decided by the Court of Appeals for the First Circuit and two of which
were decided by the Court of Appeals for the Fourth Circuit. The First Circuit case,
Wessman v. Gittens,® involved a challenge to the race-conscious admission policy in
place at the Boston Latin School, a prestigious public examination school. The Fourth

Circuit cases, Tuttle v. Arlington County School Board™ and Eisenberg v. Montgomery

22



County Public Schools® both involved race-conscious assignments to magnet schools.
In al three cases, the courts assumed that diversity was a compelling interest but
nonetheless struck down the plans on the grounds that there were not narrowly tailored.
The reason the plans were not narrowly tailored was essentialy that they involved
(according to the courts) racial balancing, meaning that they all sought to ensure that
there was a particular percentage of racial and ethnic minorities in the respective schools.
Racia balancing, the courts concluded, could not be justified as necessary to achieve
diversity. There are reasons to question the courts' conclusions on this ground, as it is
unclear why some attempt to achieve racial and ethnic balance is not closely aligned with
the goal of achieving aracially and ethnically diverse student population. Although this
is speculative, it may be that the courts involved were looking for a way to strike down
these plans, perhaps believing that the Supreme Court will ultimately hold that diversity
is not a compelling interest. Rather than making that controversial prediction, however,
the courts relied on the narrow tailoring prong in an effort to achieve the same result —
invalidation of the plans.

Lower courts have been somewhat friendlier to student transfer plans, which
condition a student’s ability to transfer on whether the student was in the racial minority
at the school from which the transfer is sought.> In three recent cases, federal courts
have refused to grant a preliminary injunction to plaintiffs who sought to have such plans
declared unconstitutional.> One potential reason for the more generous reception of
these plans may have to do with the fact that they involve traditional public schools and
thus do not necessarily involve a situation where a student is being denied the ability to

atend a specialized and perhaps superior school.® But the significance of these
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decisions should not be exaggerated, and their procedural posture must be emphasized.
All three cases involved requests for preliminary injunctions, which essentially constitute
an order to the government to do or refrain from doing something while the case is being
litigated. Preliminary injunctions are granted only in extraordinary cases and require the
plaintiff to show, among other things, a likelihood of ultimate success on the merits.
Although each of the three courts concluded that plaintiffs did not demonstrate a
likelihood of success, the courts are not bound by this conclusion and may well grant
victory to plaintiffs after atrial is conducted.

The constitutionality of voluntary integration plans, as should be apparent, thus
remains uncertain and will not be fully resolved until the Supreme Court addresses the
issue. An important first step towards resolving this issue could come in an affirmative
action decision at the university level, but it must be recognized that such a decision,
regardless of the outcome, will not necessarily dictate the results for voluntary integration
plans at the elementary and secondary school level. Whether diversity is or is not a
compelling interest at the university level does not necessarily resolve whether diversity
isor isnot acompelling interest at the elementary and secondary level. In addition, even
if diversity is a compelling interest at both levels, the requirements of narrow tailoring
may play out differently in the two contexts, as one involves university admissions
policies that purport to apply certain criteria of merit to individual candidates while the
other often involves non-merit based assignments. The fact that university applicants
denied a spot may not necessarily gain admission elsewhere, or may be relegated to an
inferior school, while grade school students will necessarily attend school somewhere and

have no inherent right to attend any particular school, may also influence the analysis.

24



All of which is to say that resolution of this issue will likely have to await a case that
involves an actual voluntary integration pgan adopted by a public school district. Even
then, the lower court decisions suggest that it is possible that the Court will adopt
different standards depending on whether the plan involves a magnet or examination
school or whether it involves choices and transfers among traditional public schools.
Social science evidence may indeed be relevant to establishing whether any
particular plan accomplishes a compelling state goal, if that evidence can demonstrate
that there are clear benefits to racial integration. | will discuss this possibility in greater
detail in Part 111, but first it should be stressed that the goal identified by defenders of
these plans may very well influence their likelihood of success. In particular, whether
defenders of voluntary integration contend that the plans are designed to attain diversity
or eliminate de facto racial segregation may be significant. As| mentioned, some courts
treat the two goals as identical, but there is a difference between the two, which has been
recognized by at least one court.> The differenceis that achieving a diverse student body
logically entails attracting more than students from one or two racial or ethnic groups,
which may limit the means by which schools can attempt to insure a particular racial mix
within their schools. On the other hand, if reducing racial isolation is itself, standing
alone, a constitutionally permissible goal, there is obviously no more effective means of
achieving that goal than to base decisions on race. Social science evidence can influence
the choice of goals identified by voluntary integration plans, insofar as it might provide
stronger evidence in support of one or the other goal, while at the same time the choice of

goalsitself could suggest the appropriate direction of future social science research.
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B. TitleVI Cases

Although there are a host of educational policies and practices that have aracially
disparate impact, Title VI disparate impact claims have been raised primarily in three
contexts. challenges to testing, tracking, and funding decisions that have a racialy
disparate impact. Plaintiffs often raise equal protection challenges simultaneously with
their Title VI claims, but such challenges are usually summarily rejected for failure to
prove intentional discrimination. Proving a racially disparate impact, by contrast, is
usually not difficult, but this does not mean that these cases are usually successful.

There have been surprisingly few litigated cases, which makes it hazardous to
draw firm conclusions. Nonetheless, it is fair to say that courts have not been especially
receptive to Title VI challenges to either testing or tracking. Most challenges to testing
and tracking policies have failed because courts appear unwilling to second guess or even
closely scrutinize the claim made by school officials that a particular testing or tracking
system is an “educational necessity.” Courts, by contrast, have been somewhat more
receptive to challenges to unequal funding schemes, athough there are very few
decisions on point and most involved the early stages of litigation. Challenges to funding
schemes may be faring better simply because, once a disparate impact is demonstrated, it
is difficult to articulate a decent justification for providing less funding to districts that
have more minority students. These three contexts — testing, tracking, and funding — will
be discussed in turn. | will end this section by highlighting two additional contexts —

school districting and school choice —in which Title VI claims could be brought.
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1. Challengesto High-Stakes Testing

Schools across the country use tests for various high-stakes purposes, including
determinations about tracking, promotion, or graduation from high school.® Using
achievement tests for promotion or graduation decisions has increased in recent years, as
part of the standards-based reform movement’s emphasis on accountability. Challenges
to such tests under the Title VI disparate impact standard all follow the same pattern.

Plaintiffs must first demonstrate that the use of the test has a disparate adverse
impact on a protected group, which in cases thus far has aways been minority (usually
AfricanrAmerican and sometimes Hispanic) students. The Supreme Court has not
spoken on this question and urts are not in complete agreement as to what level of
disparity must be demonstrated in order to prove a sufficiently disproportionate impact.
Some courts have suggested borrowing the Four-Fifths Rule from the employment
context, which finds an adverse impact where the passing rate for the minority group is
less than 80 percent of the passing rate for the majority group. Most courts, however,
simply look to whether there is a statistically significant disparity among racial groupsin
their performance on the tests, agreeing with one court’s observation that “no rigid
mathematical threshold of disproportionality . . . must be met to demonstrate a
sufficiently adverse impact.”® As a result, demonstrating a disparate impact is usually
not difficult; indeed, | found no reported case where plaintiffs failed to make this
showing.

The real action in these cases, and the place where most claims founder, occurs
within the application of the second part of the test. Once plaintiffs meet their burden,

defendants have the opportunity to demonstrate that the test is an “educational necessity.”
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Again, in practice this usually means that defendants must simply show that the test
“serves the legitimate educational goals of the institution.”> As a general matter, this
requires demonstrating that the test is reliable and valid for the purposes for which it is
used. This in turn requires showing that the test in question meets professional testing
standards for reliability and validity that apply given the purpose for which the test is
being used.® When applied to achievement or assessment tests, this standard also
requires that there be some proof that students have actually been given an opportunity to
learn the materia that is taught on the test.

At first blush, this requirement might seem to place a heavy burden on defendants
to prove that their tests are reliable and valid, and to prove where relevant that students
have been given arealistic opportunity to learn the material. In reality, however, courts
seem reluctant to place too much of a burden on defendants and appear willing to accept
whatever proof defendants can offer in defense of their testing policies. In a 1985
decision, for example, a federal appellate court gave only cursory consideration to a
claim that testing used to determine ability-group placements was invalid. Even though
the district court never determined whether the tests adequately measured a student’s
ability in the subjects where ability grouping occurred, the court upheld the use of testing
for making tracking decisions on the ground that there was some “evidence in the record
establishing the validity of certain of the testing procedures.”® Inverting the burden of
proof (as well as apparently missing the point), the court also thought it relevant that
there was “no direct evidence” showing that students were assigned to ability groups
based on “criteria not manifestly related to the subject matter taught in the specific

class.”®
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Another federal court was equally deferential in one of the most recent and well-
known testing cases. In Gl Forum v. Texas Education Agency,® plaintiffs challenged
the use of the Texas Assessment of Academic Skills (TAAS) examination, asking for an
injunction preventing the Texas Education Agency from using failure of the exit-level
TAAS test as a basis for denying high school diplomas. The plaintiffs successfully
demonstrated the TAAS test did adversely affect minority students, by showing that
minority students failed the test in higher percentages than did white students. The court
nonetheless rejected plaintiffs challenge because it concluded that the use of the tests
was an educational “necessity,” defined by the court to mean that the use of the tests
served “the legitimate educational goals of theinsti tution.”® In reaching this conclusion,
the court found that the test was an effective way to motivate students to learn the
material tested and that the test provided a fair and objective assessment of whether
students mastered a discrete set of skills and knowledge. The court refused to consider
the claim that teaching to the test actually harmed some students, and it did not take
serioudly the claim that the test itself caused drop-out rates among minorities to rise,
despite plaintiffs effort to demonstrate this point. It also expressed sympathy for the
argument that minority students did not receive educational opportunities equal to those
provided to white students, but it concluded (without explanation) that the use of the
TAAS test actually helps identify and address educational inequalities.”®

In the course of rgecting an aternative claim — that the use of the tests violated
the Due Process Clause -- the court in GI Forum also concluded that students had an
ample opportunity to learn the material taught on the test. It is unclear why this was not

also a part of the Title VI analysis, as surely it cannot serve the legitimate educational
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goals of a school to test students on material they were never given the opportunity to
learn. Future Title VI challenges to graduation or promotion tests surely will focus on
this factor, as they should. For this reason, the court’s approach to this issue is worth
describing. Rather than require the government to demonstrate that the material was
actually taught in the classroom, the court pointed to the fact that the test was aligned
with statewide curriculum standards. The court also pointed to the fact that the state
provided some vague remedial instruction for students who failed the test and it provided
students eight chances to pass the test before leaving school. Notice that requiring school
officials to demonstrate that the material is actualy taught to students could in theory
place a very substantial burden on them to document what actually occurs in classrooms.
The court in GI Forum relieved them of that burden by pointing to circumstantial
evidence, some of it quite weak, and inferring from that evidence that students had an
adequate opportunity to learn the material.*

Again, it would be wrong to draw strong conclusions from the limited number of
cases that have been litigated. In addition, there is at least one case pointing in the
opposite direction. In Larry P. v. Riles,® the Court of Appeals for the Ninth Circuit
prohibited the use of 1.Q. tests to determine the placement of students in classes for the
educable mentally retarded (EMR), concluding that defendants did not show that the tests
were valid for determining whether students were capable of learning more than was
taught in the EMR classes. At the moment, however, Larry P. appears to be the
exception to the emerging rule that courts will be deferential to the claim made by school
officials that testing for purposes of deciding promotion, graduation, or tracking

placementsis an educationally legitimate practice.

30



In theory, once defendants have demonstrated an educationa necessity, plaintiffs
have an opportunity to show that there are equally effective alternatives to the testing
policy, which would have less of a racially disparate impact. As one would imagine,
however, cases aimost never turn on this prong. Given that courts are deferential to
school officials argument that testing is educationally legitimate, it would be surprising
if they then second-guessed the use of the policy and suggested doing something else.
Discussion of this prong thus tends to be fairly perfunctory, with courts acknowledging
that plaintiffs have proposed a plausible alternative but concluding that they have failed
to show that the alternative would be as effective as the policy in place.®

2. Challengesto Tracking

Challenges to tracking and ability grouping per se, as opposed to challenges to the
tests used to determine placements, have been few and far between. In the desegregation
era, there were some successful challenges to tracking policies that were obviously
implemented to maintain racia segregation.”” There apparently have been very few
recent challenges to tracking or ability grouping per se, as opposed to cases challenging
the means by which students are placed in particular tracks or groups. In fact, |
discovered only one reported decision on this topic. Thisis somewhat surprising, given
that there isa great deal of socia science data that tends to show, both generally and with
regard to specific programs, that lower track classes are educationally inferior.® If the
one reported decision is any indication, however, this data may not be enough to persuade
courts to interfere with tracking and ability grouping policies.

In Georgia Sate Conference of Branches of NAACP v. Sate of Georgia,”® the

court assumed for purposes of the case that plaintiffs had demonstrated that ability
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grouping in various Georgia schools had a racially disparate impact. It nonetheless
upheld the policies because defendants had demonstrated that tracking is an educational
necessity, defined by the court to mean that it bears “a manifest demonstrable relationship
to classroom education.”® Defendants contended that students in lower track classes
benefited from greater resources and lower pupil teacher ratios, and that they were
improving educationally, as demonstrated by their improved performance on
standardized tests and by the fact that some improved enough to be reassigned to higher-
level classes. Although plaintiffs offered evidence that showed that tracking exacerbated
rather than alleviated the problem of lower achievement among AfricanrAmerican
students, the district court did not credit this evidence and the court of appeals left the
district court’s conclusion undisturbed.™ The court then dismissed, without much
consideration, plaintiffs’ clam that intraclass grouping would be just as effective
educationally asinterclass ability grouping.

The tenor of the opinion is quite deferential, and it is clear that the court was
unwilling to intrude upon education policy decisions made by local school officials.
Whether other courts would be equally deferential is difficult to predict, but it is
somewhat telling that a different court, in the context of a desegregation suit, expressed
similar reluctance to interfere with tracking or ability grouping policies. In an opinion by
Chief Judge Richard Posner, the Court of Appeals for the Seventh Circuit asserted that
“[lNawyers and judges are not competent to resolve the cortroversy” over whether
tracking should be alowed. “The conceit that they are belongs to a myth of the legal
profession’s omnicompetence that was exploded long ago.”” Although Chief Judge

Posner does not elaborate on this last point, he was probably referring to the judiciary’s
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difficult experience with school desegregation. Regardless, it seems quite plausible that
the difficulties courts had with school desegregation, and the repeated charges that courts
were usurping local control of the schools, have made them wary about interfering with
education policies like testing or tracking.

3. Challengesto Funding

Of the three main contexts for Title VI challenges, the area of school financing
seems to hold the most hope for those who seek to eliminate policies that have a disparate
and adverse impact on minority students.™ | have discovered four reported cases on this
issue, three of which were favorable to the plaintiffs who brought a Title VI claim. ™
However, the three “successful” decisions simply allowed plaintiffs to litigate their
claims — i.e,, the decisions regjected requests from defendants to dismiss the complaint
before trial. The one case decided on the merits, Campaign for Fiscal Equity v. Sate of
New York, held that plaintiffs could not enforce the Title VI regulations, either directly or
through § 1983.” It may thus be premature to conclude that unequal funding schemes
are generally vulnerable on this front.

It is nonetheless important to understand how these cases might be adjudicated,
and to see this it makes sense to examine the trial court’s decision in Campaign for Fiscal
Equity v. Sate of New York,” which contains the most extensive discussion of the Title
VI claim and is for that reason the most instructive. Although this decision was reversed
on appeal, on the ground that plaintiffs have no right to enforce the regulations, this
decision itself will be appealed to the State's highest court and could be reversed; if it is,

the trial court’s discussion of the merits of plaintiffs claim will become quite important.
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Plaintiffs claimed that the state’s funding scheme had an adverse and disparate
impact on New York City’s minority students, and the trial court ultimately agreed. In
order to prevail, plaintiffs first had to convince the Court that minority students were
disproportionately disadvantaged by the funding scheme. This was complicated, and will
be in future cases, because state funds go to school districts, not to individual students. It
can therefore be tricky to demonstrate that the state’s funding mechanism “caused the
alleged disparate impact” on individual students.”®

In Campaign for Fiscal Equity, causation could nonetheless be proved simply by
looking at statistics, or so the court concluded. The court found it signi ficant that 73% of
the State's minority students are enrolled in New York City’s public schools, and that
minority students account for 84% of the City’s public school enrollment. Under these
circumstances, the court held that a disparate impact could be established by comparing
this district’s funding with average district funding in the rest of the State.”® The court
then determined that New York City did not receive its fair share of state funds. During
the relevant time period, New York City public schools educated about 37% of the
students in the state but only received about 34% of total state aid. This was sufficient,
the court concluded, to establish a disparate impact. The court went on to discuss more
sophisticated studies of the financing scheme, rejecting some studies as inconclusive and
accepting one regression analysis that tended to show that “minority students receive less
State aid as their over-all concentration increasesin a particular district.”®

Having concluded that plaintiffs met their burden, the court then turned to the
defendants’ justifications for their funding scheme. Defendants offered four justifications

— that New York receives less because it is a relatively wealthy district; that funding is



properly based on attendance rather than enrollment, which depresses the amount that
New York receives; that transportation and building aid should not be considered in the
mix of state funding; and that the formulas take student need into account. The court
rejected each one of the justifications, demonstrating none of the deference that
characterized cases involving challenges to testing and tracking.*

Whether the trial court’s approach in Campaign for Fiscal Equity will turn out to
be unique remains to be seen. The other reported decisions, however, do follow a
somewhat similar pattern, at least with regard to demonstrating a disparate impact.
Plaintiffs are presumed to state a claim if they allege that a state funding mechanism or a
state policy about resources has a disparate inpact on high-minority districts.
Importantly, plaintiffs need not show that only African-Americans are disadvantaged by
such policies, or that all AfricanrAmericans are.® It is enough if plaintiffs allege that
districts with a high proportion of minority students receive less in state funding or other
resources compared to districts with a high proportion of white students. In addition,
courts have been quite willing to accept that receiving less funding results in an adverse
impact, accepting that there is a connection between the amount of funding and the
quality of education provided.® Again, al this means, for now, is that plaintiffs
complaints will not be dismissed. It does not mean that they will ultimately prevail,
though it must be recognized that school officials will likely have a harder time justifying
unequal funding than they do justifying tracking or high-stakes testing.

4. FutureChallenges
There are two additional Title VI claims worth mentioning. The first has been

raised in a couple of cases® and the second is still on the horizon. As for the former,
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plaintiffs have challenged school districting and attendance policies on the grounds that
they result in the concentration of racial minorities in particular districts or schools.
Although it is not clear from the cases, the adverse impact of such policies could be
stated as follows: given that minority students are disproportionately poor, concentrating
students by race will usually mean concentrating them by poverty. Concentrated poverty,
in turn, makes it more difficult to assure adequate educational achievement. Whether this
is actually the theory relied upon by plaintiffs is uncertain, because the court opinions do
not discuss plaintiffs disparate impact theory in detail. Instead, both courts faced with
such claims ruled that school officials had a legitimate justification for their policies. In
the case most directly on point, Paynter v. Sate of New York, the court held that school
officials had a substantial interest in maintaining residency requirements.® Thisis not a
very persuasive response to plaintiffs' claim, however, given that redistricting in order to
reduce racia and socioeconomic segregation is not necessarily inconsistent with
residency requirements. To the extent other plaintiffs may be interested in challenging
districting, therefore, it seems like this areais ripe for exploration.

The challenge on the horizon relates to school choice policies. Many public
school choice plans do not provide transportation, making it difficult for parents unable to
transport their children to take advantage of school choice. It is possible that the failure
to provide for transportation could have a racially disparate impact, and that this impact
could be considered adverse insofar as school choice is deemed to provide benefits for
students able to take advantage of it.* School officials would then have an opportunity
to show that failing to provide transportation is educationally justified, which might be a

difficult showing to make. Then again, if courts are deferential, one could imagine them
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accepting an argument of the sort that transportation is simply too expensive to provide
and would mean that there would be no choice plans at all if it were required.
[11.  TheRole of Social Science Evidence

A. Equal Protection Cases

Social science evidence has thus far played a fairly limited role in school
desegregation cases. The Brown Court’s citation to social science studies about the
effects of school desegregation suggested to some that the Court was basing its
conclusion in that case on socia science data. But it seems implausible that the Court
was actually influenced by those studies. A more plausible possibility is that the Court
used the studies as a way of justifying its decision to depart from the separate-but-equal
doctrine; the studies provided cover, in a sense, for the normative moral judgment that
segregation was wrong and harmful.¥” The later desegregation cases exhibited a similar
tendency toward socia science evidence, in that the Supreme Court occasionally nodded
in the direction of such evidence but did not make it a crucial component of its analysis.
For example, instead of making the use of busing turn on the extent to which plaintiffs
could demonstrate a causal connection between prior school segregation and current
residential segregation, the Court in Swvann presumed that there was a sufficient
connection between the two to justify the use of busing.® Similarly, rather than require
plaintiffs to demonstrate that prior school segregation disadvantaged them academically
in order to obtain compensatory relief pursuant to Milliken 11, the Court presumed such
an effect existed and allowed for such relief in that case and in all other cases.®

As courts turned from the issue of enforcing or dismantling desegregation decrees

to the question of whether voluntary integration plans are constitutional, social science
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evidence has continued to play a limited role. There seem to be two main reasons why
this is so. First, and perhaps most importantly, the legal standard alows for only a
limited consideration of social science data. Recall that the legal standard requires that
any use of race satisfy a compelling state interest.  Social science evidence might
demonstrate why a program that uses race as a criterion carries important benefits. Social
science evidence, for example, could demonstrate the educational or social benefits of an
integrated school or integrated classroom. Simply because a particular use of race carries
some benefits, however, does not establish that it satisfies a compelling state interest. At
the end of the day, it is a court, not a socia scientist, that has to make the ultimate
normative judgment of whether the benefits outweigh the costs and thus whether the
program satisfies an interest that the court believesis* compelling.”

The second reason why social science evidence has thus far played a fairly minor
role in these cases has to do with the evidence itself. It is often equivocal and subject ©
conflicting interpretations. Just like cases concerning whether desegregation decrees
should be dismantled, cases involving the constitutionality of voluntary integration plans
often feature dueling experts. Those challenging the plans hire experts who testify and
present studies showing that the social and academic gains from integration are limited at
best, while those defending them hire experts who paint a more positive and optimistic
picture of the benefits of integration. Given the difficulty of demonstrating that any use
of race is compelling, presumably socia science evidence would have to be fairly strong
and consistent in order to influence a court’s decision. As it stands, however, the socia

science evidence, at least asit is presented to the court, is mixed at best.
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Thisis not to suggest that social science evidence is or hasto remain irrelevant, or
that future studies might not be more influential. Social science evidence could plausibly
influence the decision of the Supreme Court as to whether diversity or eliminating racial
isolation are generaly compelling interests. It is also possible that the Court will
eventually establish a standard that requires examining each program to determine
whether it isbeneficial. That is, rather than ssmply declaring that programs attempting to
achieve diversity or eliminate racial isolation always satisfy a compelling interest, the
Court might establish a standard that requires those defending particular programs to
demonstrate that the program has real benefits. Were the Court to adopt such a standard,
obviously social science data would be moved to the front and center in cases challenging
voluntary integration plans.

Researchers interested in influencing the outcome of future cases about voluntary
integration plans would do well to study those plans and attempt to determine what
benefits, academic or social, flow from those plans. To the extent the overall results are
mixed, with some plans showing gains and others not, researchers ought to conduct more
sophisticated analyses in an attempt to isolate those variables that are associated with
successful plans. Researchers have conducted such studies with regard to mandatory
desegregation plans, although it seems as if those studies were too little and too late to
prevent the Supreme Court from beginning its efforts to dismantle desegregation
decrees® In order to avoid a similar fate for voluntary integration plans, researchers
should begin now to document whatever gains might be associated with such plans and to
identify what factors are necessary in order to achieve those gains. None of this, of

course, will necessarily prevent an ideologically-driven court from reaching the result it
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desires, but data might influence those judges or Justices who are willing to be convinced
one way or the other about the actual benefits of voluntary integration plans.
B. TitleVI Cases

Social scientists may have more influence in Title VI claims, but even here, that
influence thus far seems dlight. The reasons again have to do with the legal standard and
how that standard is applied in the cases, as well as the usually mixed socia science
evidence. Courts tend to be willing to accept that a particular practice causes a disparate
impact, without requiring plaintiffs to make a very detailed showing of the impact. At
the same time, however, courts seem willing to defer to justifications offered by school
officials in defense of the challenged practice or policy. Taken together, this means that
social science evidence, while relevant to both establishing a disparate impact and
establishing (or challenging) a legitimate justification, plays a diminished role. It is
really the inverse of the desegregation cases. In desegregation cases, the legal standard is
so difficult to meet that social science evidence cannot carry an entire case. In Title VI
cases, the legal standards are so easy to meet that social science evidence also will not
usually influence the outcome unless it is strong and difficult to contest, which it rarely
is.

Again, this is not to suggest that social science evidence is irrelevant or that
stronger evidence would never be influential. Socia science evidence is surely relevant
to establishing that a particular practice has a disparate, adverse impact. What sort of
evidence is relevant depends on the type of practice or policy being challenged. If the
challenge isto the use of high-stakes test, a disparate impact can usually be demonstrated

simply by showing that minority students disproportionately do worse on the tests and
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that negative consequences follow. If the challenge is to tracking, the showing is more
complicated, because plaintiffs presumably should have to show that students in lower
tracks are receiving an inferior education compared to those in the higher track.
Evidence about the resources available in lower track classes, as well as the effect that
those classes have on student performance, should all be relevant. Last, if the challenge
is to funding, evidence about how state money is distributed will obviously be necessary
in order to show that predominantly minority districts receive less than predominantly
white districts. Some evidence demonstrating the link between resources and educational
opportunity may also be necessary, but courts thus far seem willing to presume that such
alink exists.

Similarly, when the burden is placed on defendants to justify the challenged
practice, social science evidence can be very relevant. Indeed, it is here that social
science evidence pobably has the most potential to influence the outcome of cases.
Again, the sort of evidence needed will depend on the case. With regard to testing,
evidence about the reliability and validity of the test will be relevant to determining
whether the tests are educationally justified. In addition, evidence about the extent to
which students are actually taught the material could also be very relevant. This may be
difficult to gather, and it may, in any event, not be persuasive to those courts willing to
presume that simply aligning the curriculum with the test is sufficient to demonstrate that
students had an adequate opportunity to learn the material. With regard to tracking, the
same evidence that would demonstrate an adverse impact should suffice to answer the
guestion of whether tracking is educationally justified. If plaintiffs can show that there

are adverse effects to being placed in a lower track, presumably school officials should
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not be able to show that the practice is educationally justified. Finally, with regard to
funding, evidence about the funding scheme that might justify unequal expenditures
among predominantly minority and predominantly white districts will clearly be relevant.

In short, social scientists interested in conducting research that might influence
court decisions should focus on the extent to which particular educational practices are
worthwhile —i.e., the extent to which the benefits outweigh the harms. Much of this
research will have to be fairly specific and pertain to the particular policy at issue. Some
of it, however, could be more broadly based. Researchers could study, for example, the
extent to which high stakes testing increases the drop-out rates for disadvantaged
students. They could also study, as some have already, the extent to which most students
perform better in mixed-ability classrooms rather than in ability-grouped classrooms.
Finally, for those interested in assisting challenges to districting policies, more studies
about the consequences of concentrated poverty on academic achievement could help
those seeking to show that current district lines have an adverse impact on minority
students.

Conclusion

Some readers may have noticed the irony lurking within the two different
approaches to race discrimination that are described above. Under current lega
standards, it is much easier to prohibit efforts designed to assist minority (and white)
students by encouraging school integration than it is to prohibit practices that
unintentionally disadvantage minorities. For those who believe that any use of racial
criteria carries a high price, making it very difficult to consider race in student

assignment, even when done for the purpose of assisting minorities, may seem perfectly
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justified.  Similarly, if one is primarily concerned with making sure that the
decisionmaking process is not “tainted” by explicit considerations of race, there may be
less reason to worry about racially neutral policies that nonetheless disadvantage
minorities. On the other hand, for those who are more concerned about the actual impact
of educational policies and practices on minority students, it may appear that the legal
standards are exactly backwards.

Social scientists interested in conducting relevant research need not come down
on one side or the other of this debate. They ought to realize, however, that the deck is
stacked against them. Current legal standards make it fairly difficult for social science
evidence to influence, much less determine, the outcome of cases. Studies and research
about the costs and benefits of particular policies are certainly worth conducting, and the
stronger the research and research methodologies, the better. Unless the legal standards
change, however, it is my view that even the strongest research will likely have a fairly
limited impact on court decisions. Whether such research can influence legidative
decisions or public opinion, which in turn might effect court decisions, is another issue

altogether, and one that | will leave for another day and another paper.
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